INTRODUCTION
In the wake of the Supreme Court's 2006 eBay Inc. v. MercExchange, L.L.C. decision, 1 district courts rarely grant injunctions in patent infringement cases to patent-assertion entities (PAEs, also known as "patent trolls"). PAEs assert patents as a business model, traditionally using the threat of an injunction to reach a favorable settlement with the defendant. 2 That threat often results in patent holdup. As Justice Anthony Kennedy articulated in his eBay concurrence, a holdup problem results when "an injunction . . . can be employed as a bargaining tool to charge exorbitant fees." 3 By requiring federal courts to consider the equities of a particular case before granting an injunction, eBay solved much of the patent system's holdup problem.
But the Court's ruling didn't eliminate injunction-based holdup because another jurisdiction routinely grants injunctions in patent cases: the International Trade Commission (ITC). In the past five years, both PAEs and product-producing companies have flocked to this once-obscure trade agency in search of injunctions or the credible threat of injunctions. 4 As the Commission itself explained: "[S]ince the Federal Trade Commission. 11 In effect, the ITC's practices have undone many of the desirable consequences of eBay.
The ITC issues exclusion orders 12 that prevent the importation of a product. Exclusion orders can have a dramatic impact because, to comply with them, a company must pull its products from the market and redesign them. 13 Many household devices, including computers, flat-screen televisions, GPS devices, and printers, have been the subjects of ITC section 337 investigations. 14 In 2011, every major smartphone maker was embroiled in an ITC dispute. 15 As the impact (2012) See FED. TRADE COMM'N, supra note 2, at 239 (" [The] discrepancy [between the ITC and district court injunction standards] has generated some concern that the ITC may attract suits by patentees that are less likely to obtain injunctions in district court, potentially leading to hold-up and . . . resulting [in] consumer harm . . . ."). of this trade agency has grown, mainstream commentators have warned that the ITC "could do great economic harm to . . . U.S. industries that [are] growing rapidly." 16 Calls for legislative reform of the ITC have also intensified 17 based on the perception that the ITC's exclusion orders are "economically destructive and inflexible." 18 The difficulty is that the ITC can't award damages; it can only exclude products in what might seem to be an all-or-nothing affair. 19 We believe, however, that the Commission has more flexibility in its choice of remedies than has previously been recognized. In this Article, we offer suggestions for how the ITC can use its statutory authority to minimize harm to the public interest when deciding both whether to grant an exclusion order and how to structure that order.
In the Parts that follow, we review the rules the ITC uses to decide whether to grant an injunction. 20 While the U.S. Court of Appeals for the Federal Circuit has held that eBay's equitable test does not apply to the ITC, 21 the agency must consider the effect of an injunction on the public before it orders one. 22 To date, the ITC hasn't given these public interest factors many teeth. We think the ITC should pay more attention to the public interest, using prevailing economic theory and its precedents to assess the impact of patent injunctions on consumers and competitive conditions. In a common patent infringement case, for example, the patent covers a small part of a larger product, and the defendant infringes it inadvertently. If an interoperability standard covers the infringing feature, 23 removing the feature may disable the product. 24 Eliminating a big product from the market because of a small patent harms consumers, and blocking a large number of lawful components and features from the market along with the infringing one distorts competition. 25 In another common situation, a patent holder sues a large number of companies, threatening to hobble an entire industry. An injunction would exclude many participants from the marketplace and dramatically reduce competition. 26 In each of these scenarios, the harm to consumers and competition from an exclusion order is greater than the contribution made by the individual infringing component. As carmaker Ford put it: "By the time a manufacturer enters production, the company has spent great sums of money on design integration, tooling, and other investments to incorporate a particular technology. The technology itself may not be valuable-it may be trivial-but it is very expensive to change it after the investments have been made." 27 To address these harms, the ITC could decline to award exclusion orders at all. But this solution would leave the patentee without a remedy, at least in the ITC. Alternatively, the Commission could issue exclusion orders but structure them to ameliorate the harms to competition and consumers. In this Article, we discuss three methods of structuring injunctions to reduce harm: tailoring injunction scope, 28 staying injunctions, and bonding. 
25
See generally Lemley & Shapiro, supra note 13, at 1992-93 (demonstrating how holdup costs affect manufacturers).
26
See S. REP. NO. 93-1298 NO. 93- , at 197 (1974 These possibilities provide the ITC with previously unappreciated flexibility in ordering remedies. In a case in which the defendant can design around the infringing component of a product, for example, awarding an injunction but delaying its start could deter infringement in a way that would minimize disruption to consumers and holdup to manufacturers. 29 And delay can achieve these benefits without interfering with patentee incentives: In addition to bringing a case in the ITC, patentees can seek damages in federal court for infringing sales. If the patent were truly essential, the patentee could obtain an injunction after the stay expired. Alternatively, a change to the ITC's governing statute, 19 U.S.C. § 1337, or the way the Commission applies it, would enable the ITC to extend the terms of the bond it normally sets during the presidential review period to compensate for the entire stay period. 30 Some cases may warrant more significant limitations on exclusion orders. Suppose, for instance, that an infringing component is small but, because of the nature of the product, the potential impact of an exclusion order on downstream products, related products, and third parties is large. In such a case, the Commission could tailor the scope of the injunction to reduce harm to competition by grandfathering in existing products.
The ITC already has the ability to use the injunction levers we have identified in these situations. 31 In this Article, we explain why the ITC has this power and develop the economic grounding for how the Commission could apply it. Alternatively, if the ITC won't use its existing public interest authority (or if the Federal Circuit won't let it), Congress could easily act to apply eBay to the ITC. But we don't think that sort of congressional action is necessary 32 : the ITC has proven to be adaptive to the changing conditions of competition, and the agency is in a better position than the Federal Circuit or Congress to adapt its decision making to the particular facts before it. Indeed, Congress has even given the ITC the authority to take into account consumers and competition. The ITC, in short, already has the power Cf. infra Part III (describing the limited times in which the ITC has used these injunction-tailoring methods before). to factor in the effect of an exclusion order on competition; now it must use that power.
A move away from the current practice of issuing automatic, immediate, and comprehensive exclusion orders does have a downside: it decreases the clarity about the remedy and the predictability that has long been associated with the ITC. But we think this loss of certainty is outweighed by the benefits to competition of tailoring remedies to the facts of the case. And the ITC can use early proceedings on issues of public interest and remedy 33 to provide notice to litigants about the likelihood and form of an exclusion order if the patentee prevails.
In Part I of this Article, we examine how eBay has affected patent law and practice, both in the federal district courts and in the ITC. In particular, our empirical study shows the increasing use of the ITC, particularly by PAEs filing complaints against multiple defendants. In Part II, we review the public interest factors the ITC must consider before awarding an exclusion order and describe how the economic theory of holdup maps to these factors. In Part III, we discuss the ITC's options for tailoring injunctive relief.
I THE RUSH TO THE ITC
The Supreme Court's 2006 decision in eBay 34 represented a sea change in patent litigation. Before 2006, a patentee who won its case was entitled to an injunction that prevented the defendant from selling its product. 35 The result was a significant problem of patent holdup. 36 Patentees who owned rights in very small pieces of complex, multicomponent products could threaten to shut down the entire product. 37 As a result, even a very weak patent could command a high royalty in settlement from defendants afraid of gambling their entire product on a jury's decision. 38 eBay changed this dynamic. Under eBay, district courts must consider four equitable factors before granting an injunction, including whether there would be irreparable harm and whether public and private interests, on balance, favor granting or denying the injunction. 39 Justice Kennedy, concurring in eBay, emphasized that injunctions 33 Using a motion analogous to a summary judgment motion in district court, parties in the ITC can move for summary determination on any issue in a section 337 investigation. Summary Determinations, 19 C.F.R. § 210.18 (2012 might be inappropriate when the plaintiff licenses the patent as a business model or when the patent covers only a small component of the product. 40 Courts have considered these factors for centuries in deciding whether or not to award an injunction. 41 The four-factor test reflects the Supreme Court's often-repeated belief that an injunction is an "extraordinary remedy." 42 In the marketplace, a product injunction disrupts the free flow of goods and services, impacting not only the parties but also the public, who must abruptly adjust to life without the enjoined product or service. 43 By its terms, eBay prescribes injunctive relief as a last-ditch option, justified only when money can't fix the harm and when the hardships and public interest, carefully considered, weigh in favor of an injunction. 44 Commentators predicted that eBay would make injunctions harder to get. 45 They were right. Based on our review of district court decisions since eBay, 46 courts have granted about 75% of requests for 40 See id. at 396-97 (Kennedy, J., concurring) ("When the patented invention is but a small component of the product the companies seek to produce and the threat of an injunction is employed simply for undue leverage in negotiations, legal damages may well be sufficient to compensate for the infringement and an injunction may not serve the public interest.").
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See DOUGLAS LAYCOCK, THE DEATH OF THE IRREPARABLE INJURY RULE 19-23 (1991) (tracing the origins of the "irreparable injury rule" to the specialization in remedies by the courts of chancery and the courts of law in fourteenth-century Britain and the transmission of the rule to the courts of the colonies and United States in the seventeenth century Using data from Patstats.org, we analyzed 192 decisions from July 26, 2006 to August 5, 2011. In a few instances that we checked, the injunction was later vacated due to a change in the court's liability determination. However, because the later determination did not challenge the reasoning of the court in these instances, we kept the cases and the decisions on injunction in our database. An updated version of the database, through December 4, 2011, includes over 200 decisions. U.S. Patent Litigation Statistics, PAT-injunctions, 47 down from an estimated 95% pre-eBay. 48 Another consequence of the decision is that courts now distinguish between different types of entities and their different types of behavior. Among different types of nonpracticing entities (NPEs), 49 individuals and universities have enjoyed higher-than-average injunction-grant rates, but courts have denied injunctions to PAEs about three-quarters of the time. When the injunction was contested, the PAE denial rate was over 90%, as Figure 1 This term is broader than PAE because it includes universities and individuals. 50 We assumed that any denied injunction request was a "contested" injunction request.
51
This category includes cases brought by i4i, LP, and US Philips Corp., the patent subsidiaries of operating companies i4i, Inc. These results may seem surprising, particularly the finding that certain NPEs have been more successful than practicing companies at obtaining injunctions. Based on our analysis of post-eBay district court decisions, however, we found that courts have reached remarkably consistent results across a range of fact patterns. For example, courts deny practicing companies an injunction when those companies aren't practicing the particular patent they've asserted. 54 Courts also deny injunctions when a practicing company can't show irreparable harm because it's part of a multiple-competitor market, precluding the court from concluding that the defendant's gains have come at the plaintiff's expense. 55 Conversely, universities, which do not practice their own patents, have been able to win injunctions by suing on behalf of their exclusive licensees who are in fact practicing the patent. 56 Of all groups, PAEs are least likely to obtain an injunction; they tend to succeed in their requests only when the defendant fails to object. 57 In the single post- eBay case we found in which a no-longer-practicing company sued and succeeded in receiving a contested injunction, the court cited its belief that the company would sell the patent to a manufacturer. 58 When applying eBay, courts have focused on the irreparable injury and adequate remedy at law factors. 59 goodwill are difficult to quantify and restore, making money damages inadequate in cases in which these harms occur. 64 Entities that don't sell products typically don't experience these types of injuries. 65 The relationship between the patented invention and the enjoined product also matters to courts. Following Justice Kennedy's suggestion, 66 when the patented invention covers a small component of the defendant's product, courts have been less inclined to award an injunction. 67 Courts have also taken into account the impact of an injunction on consumers under the auspices of the public interest prong of the four-factor test. 68 Hundreds of district courts throughout the country have thus engaged in the same process of considering whether an injunction is justified in patent infringement cases. Yet one decision maker has been exempt from doing so. The ITC, an administrative agency rather than Article III court, has declined to follow eBay-a practice that the Federal Circuit has approved. 69 This apparent anomaly has a simple explanation: although the ITC applies patent law 70 to decide whether an unlawful importation has occurred, 71 the Commission follows its own procedures and prescribes its own remedies. 78 nearly every patentee can bring an ITC complaint, and nearly every accused infringer is a potential ITC defendant, converting the ITC into a mainstream venue in which to file patent grievances. 79 The history and structure of 19 U.S.C. § 1337 mean that it is out of sync with the rest of the patent system in certain ways. Certain legislative and judicial changes to patent law procedures and remedies don't apply in the ITC. When Congress recently enacted a rule limiting the naming of multiple defendants in a patent infringement lawsuit, 80 for example, the reform did not extend to the ITC. 81 While the number of defendants per case declined in the district court immediately following passage of the law, it has remained steady in the ITC, as Figure 2 shows. 
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See Chien, Protecting Domestic Industries, supra note 73, at 175. [Vol. 98:1 eBay has created the most pointed rift between district courts and the ITC. While the overall injunction rate in district courts has declined to 75% since eBay, prevailing patentees have continued to be able get injunctive relief relief at the ITC. 82 (Figure 3) The difference in grant rates is even more dramatic for PAEs: they are unlikely to obtain an injunction from a district court 83 but, based on the ITC's track record, are virtually guaranteed one in the ITC should they prevail. 84 This discrepancy is due in part to the fact that injunctions are not only the preferred remedy at the ITC, they are the only remedy. 85 As an agency whose administrative law judges conduct investigations without juries, the ITC is not statutorily authorized to grant money damages. 86 
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See infra note 150 and accompanying text. a less stringent standard for obtaining injunctive relief." 87 NPEs are flocking to the ITC. 88 In the years following eBay, the number of ITC investigations brought by NPEs has grown from two in 2006 to sixteen in 2011, and the number of total respondents named in NPE cases has grown from eight to 235 within the same time period. 89 Growth in NPE-initiated ITC cases has outpaced that in ITC cases in general during this period, with the NPE share of all ITC cases growing from 7% to 25% 90 and the number of respondents from NPE-initiated ITC cases growing to over 50% of all ITC respondents, as Figure 4 shows. Based on a separate analysis of patents asserted over an eighteenmonth period, we find that PAE complainants are more often than not using patents that they purchased, not technologies they invented. We relied on a proprietary database of ITC cases maintained by RPX Corporation (RPX ITC Database) that includes NPE coding. To verify its reliability, we independently coded ninety-one investigations from January 2011 to June 2012, resulting in a 2% disagreement rate. RPX includes in its definition of "NPE" universities and individuals as well as PAEs. This divergence in remedies undoes the progress eBay represents. 93 Parties who win in district court but would not receive an injunction under eBay can circumvent this result by refiling their cases in the ITC 94 because a district court's denial of an injunction request 92 As a point of comparison, the ITC's official statistics show that (based on a visual estimate of their graphs), in 2011, Category 1 and 2 NPEs brought 19% of suits (thirteen investigations brought by Category 1 and 2 NPEs out of sixty-eight total in 2011) and named 41% of defendants (two-hundred-and-five named by Category 1 and 2 NPEs out of five-hundred-and-five total in 2011). See FACTS AND TRENDS, supra note 84, at 2, 4.
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The divergence is also potentially illegal under international law. Statutory changes to the law in 1995 were meant to cure the statute of the advantages it gave to domestically made goods-specifically a mandatory timetable, parallel proceedings against foreign manufacturers, and the inability of defendants to raise counterclaims-which a General Agreement on Tariffs is no barrier to the grant of an exclusion order by the ITC. The result is an end-run around eBay that allows patent holders to block the defendant's product even without a district court injunction.
II EXCLUSION ORDERS AND THE PUBLIC INTEREST
The ITC statute does not compel the Commission to grant exclusion orders. It states:
If the Commission determines, as a result of an investigation under this section, that there is a violation of this section, it shall direct that the articles concerned, imported by any person violating the provision of this section, be excluded from entry into the United States, unless, after considering the effect of such exclusion upon the public health and welfare, competitive conditions in the United States economy, the production of like or directly competitive articles in the United States, and United States consumers, it finds that such articles should not be excluded from entry. 95 The Federal Circuit parses the statute to identify four separate public interest factors, 96 including "(1) the public health and welfare; (2) competitive conditions in the United States economy; (3) the production of like or directly competitive articles in the United States; and (4) United States consumers." 97 Taken together, these factors might seem to give the ITC a fairly wide-ranging power to consider things like patent holdup, the relationship between the patent and the ultimate product, and whether or not the patentee practices the invention. Indeed, the statute directs the ITC to take the public interest into account every time it considers issuing a remedy. 98 Nonetheless, in the vast majority of section 337 cases, the ITC finds that excluding goods does not threaten the public interest. The ITC has found that the public interest trumped exclusion in only See, e.g., 19 U.S.C. § 1337(d)(1) (covering exclusion orders); id. § 1337(f)(1) (covering cease-and-desist orders). Indeed, we believe that the mandate that the ITC "shall" exclude articles "unless" one of the public interest cautions otherwise, as a matter of statutory interpretation, requires their consideration, more so than it does the ITC's remedy. 101 The unifying theme in these cases is that the products were necessary for something socially important (human health or some other nationally recognized policy goal), and no other supplier could meet demand in a commercially reasonable time period. 102 The ITC also decided these cases more than twenty-five years ago. More recently, the ITC has indicated that, unless the contested product is a drug or medical device, it is unlikely to meet the public interest exception. 103 The ITC views enforcing patents as in the public interest, resulting in a thumb on the scale in favor of the patentee in public interest analyses. The Federal Circuit has accepted this approach. In San Huan New Materials High Tech, Inc. v. International Trade Commission, 104 the Federal Circuit affirmed the ITC's imposition of a significant penalty, saying: "Finally, addressing the 'public interest' factor, the Commission determined that the public interest favors the protection of intellectual property rights and weighs in favor of a 'significant penalty.'" 105 And the court has interpreted the legislative history of the ITC statute as supporting exclusion of infringing products: "The legislative history of the amendments to Section 337 indicates that Congress intended injunctive relief to be the normal remedy for a Section 337 violation and that a showing of irreparable harm is not required to receive such injunctive relief." 106 Cir. 1990 ) ("We also agree with the Commission's rejection of the view that the public interest inevitably lies on the side of the patent owner because of the public interest in protecting patent rights, although that is one factor to consider and may be a dominant factor."). ITC remedies is deferential, 107 
In the three cases in which the ITC has in fact denied injunctive relief, its focus has been on two of the public interest factors: the public interest in health and welfare and the unavailability of alternatives. It has only denied an exclusion order when both factors are present. 108 The ITC first denied a remedy on the basis of the public interest exception in Certain Automatic Crankpin Grinders. 109 The ITC based its decision on the public interest in fuel efficiency, which automobile manufacturers claimed was put in jeopardy without access to the crankpin grinders at issue. 110 In denying an exclusion order, the ITC noted that the domestic industry could not meet demand in a reasonable length of time and that the president and Congress had a clearly established policy of increasing fuel economy. 111 The existence of a major oil crisis in 1979 probably also contributed to the decision. The primary reason for our determination is that the domestic industry cannot supply the demand for new orders of the patented product within a commercially reasonable length of time. . . . .
In view of the fact that Congress and the President have also clearly established a policy requiring automotive companies to increase the fuel economy of the automobiles they produce and that some of these companies are encountering difficulties in obtaining automatic crankpin grinders on a timely basis, to produce the statutorily mandated energy efficient automobiles, we believe that it is not in the public interest to provide a remedy in this case. In this period of rapid changes in the energy field, there are overriding public interest considerations in not ordering a remedy which will hamper the supply of energy efficient automobiles. This is not merely a matter of meeting the demands of individual consumers for fuel efficient automobiles. The public as a whole has an interest in conserving fuel through the provision of energy efficient alternatives represented in this case by automobiles with more efficient engines which are produced with the assistance of crankpin grinders which are the subject of this investigation.
Id. at 18, 20.
The 113 There, the Commission was confronted with claims of public interest in "pure scientific research and the advancement of knowledge." 114 The ITC concluded that the infringing Dowlish tubes were "greatly superior" and "substantially less expensive" than their counterparts and "indispens[a]ble" to research that was in the public interest. 115 Thus, as in Crankpin Grinders, the Commission believed both that the public needed the infringing products for health and welfare reasons and that the products wouldn't be available if it granted the exclusion order.
The final case in which the Commission denied an exclusion order is Certain Fluidized Supporting Apparatus and Components Thereof. 116 Unlike the other two cases, this case involved denial of temporary relief under 19 U.S.C. § 1337(e). 117 The ITC noted that this procedural posture allowed it more discretion in framing a remedy, just as district Id. at 21.
115
Id. at 27. The Commission wrote:
We believe that basic scientific research, such as the nuclear structure research conducted with inclined-field acceleration tubes, is precisely the kind of activity intended by Congress to be included when it required the Commission to consider the effect of a remedy on the public health and welfare. . . . Although there are few indications in the record of practical applications for nuclear structure physics, it shows that the tubes at Los Alamos are used for nuclear weapons development and the University of Arizona uses them as mass spectrometers for carbon 14 dating, essential to paleontological and archaeological applications. Many scientists would argue, of course, that basic research is intrinsically beneficial regardless of immediate practical application. The support of universities and public agencies is ample support for that proposition. . . . . Finally, the President and the Congress have issued declarations of support for basic science research. The National Science Foundation Act, which supports with grants much of the research done with both the domestic and imported tubes, is codified in title 42, United States Code, which is entitled Public Health and Welfare. . . . .
. . . The users consider the Dowlish tube to be greatly superior in performance to the High Voltage tube-not to mention substantially less expensive-and therefore indispensible [sic] to their research efforts. The tubes provide the greater stability of operation and more consistent results essential for accurate research.
. . . . Once the importance of basic research in nuclear structure physics is established, we are faced with a difficult balance-the impact of a remedy on users of the imported device versus the impact of the violation on the owner of the patent. After weighing these considerations, we determine that public interest factors preclude a remedy in this investigation. Id. at 22-23, 27, 29 (footnotes omitted). courts have more freedom to deny preliminary injunctions. 118 Fluidized Supporting Apparatus involved hospital burn recovery beds. 119 The ITC concluded that the infringing beds "provide[d] benefits unavailable from any other device or method of treatment" and that other suppliers could not meet the demand within a reasonable time. 120 The Commission affirmed the administrative law judge's finding that "if a temporary exclusion order were issued some patients might not have access to burn beds at all in the interim period," both because of the patentee's higher prices and because of concerns about the ability of the patentee to meet manufacturing demand. 121 Unlike the others, this case focused more on the public interest in health than on unavailability, but the Commission did find at least partial unavailability. 122 In contrast to these cases, the Commission has regularly rejected public interest arguments when it finds either that alternative suppliers can't provide comparable products or that the products aren't critical to public health and welfare. For example, the Commission has recognized the public interest in supplying consumers with needed drugs. 123 However, it has held that if the patentee can supply all domestic demand, there is no public interest problem even if the patentee would satisfy the demand only at a higher price. 124 There is, of course, an additional public interest in maintaining an adequate supply of pharmaceuticals for U.S. consumers. This interest also does not bar relief. Bristol has sufficient capacity and resources to satisfy all domestic demand for cefadroxil, as it had until respondents entered the market in March 1989. Moreover, the availability of other cephalosporins will not be affected by the issuance of relief. The record indicates that Bristol perceives a number of these cephalosporins to be competitive with cefadroxil; that at least one of the competitive cephalosporins, cephalexin, is available in generic form; and that, even if generic cefadroxil were unavailable . . . . [t]he record consequently refutes respondents' contention that granting relief will somehow deprive the ill and indigent of necessary medication.
The only remaining argument respondents make is that granting relief will raise prices to consumers. The Commission has previously held that this alone is not sufficient grounds for denying relief. public health interests, then, aren't enough to cut against an injunction unless coupled with unavailability.
On the other end of the spectrum, the Commission has held that the unavailability of equivalent products is insufficient grounds to refuse an exclusion order when the products do not affect important health or welfare interests. In Certain Hardware Logic Emulation Systems and Components Thereof, the respondent argued that the patentee's hardware logic emulators weren't an effective substitute because those emulators weren't of the same quality as the respondent's. 125 The Commission rejected that argument, not by disagreeing with the factual claim, but by concluding that emulators weren't critical to the public interest:
[H]ardware logic emulators are not the type of product that has in the past raised public interest concerns (such as, for example, drugs or medical devices) and we are not aware of any other public interest concern that would militate against entry of the remedial orders we have determined to issue. 126 Thus, the confluence of both the unavailability of alternatives and the important nature of the product seems necessary for the Commission to deny an exclusion order. 127 This result might not seem particularly encouraging for the use of the public interest exceptions to combat patent holdup. Patent holdup tends to occur in complex, multicomponent products, particularly in information technology industries. 128 Holdup is a greater risk in those industries not only because more patents are asserted (banning Xbox gaming consoles where the only two competitors could satisfy demand and noting that "there is a strong public interest in enforcing intellectual property rights; not enforcing those rights in light of a potential economic impact occurs only in exceptional circumstances"). there but also because those patents tend to cover small parts of much larger products. 129 A patent that covers the active ingredient in a drug gives the patentee the right to prevent the sale of that drugthat isn't holdup but the patentee's normal right to exclude infringing products. By contrast, a patent on a particular circuit layout may constitute only a tiny fraction of the value of a microprocessor that uses the layout, but an exclusion order will exclude the microprocessor as a whole, preventing the defendant from importing both the small infringing element and the much larger noninfringing elements. The social harm in this latter case is disproportionate to the social benefit, as many productive, noninfringing components will be shut down to give the patentee control over only a single, small component. The ITC cases applying the public interest exception, however, have generally not found much of a public health and welfare interest in information technology products, where the holdup problem is most acute. 130 Nonetheless, there are reasons to think the application of the public interest factors going forward may be broader than it has been in the past. Notably, the ITC has traditionally focused most of its attention on only a subset of the statutory factors. The Commission has paid close attention to the effect of exclusions on the public health and welfare and the production of like or directly competitive articles in the United States. 131 In contrast, it has paid very little attention to competitive conditions in the U.S. economy and the effect of exclusions on U.S. consumers. Congress indicated that competitive conditions were intended to be an important part of the public interest analysis:
The Committee believes that the public health and welfare and the assurance of competitive conditions in the United States economy must be the overriding considerations in the administration of this statute. Therefore, under the Committee bill, the Commission must examine (in consultation with other Federal agencies) the effect of issuing an exclusion order or a cease and desist order on the public health and welfare before such order is issued. Should the Commission find that issuing an exclusion order would have a greater adverse impact on the public health and welfare; on competitive conditions in the United States economy; on production of like or directly competitive articles in the United States; or on the United States consumer, than would be gained by protecting the patent holder (within the context of the U.S. patent laws) then the Committee feels that such exclusion order should not be issued. This would be particularly true in cases where there is any evidence of price gouging or monopolistic practices in the domestic industry.
Today, the mix of cases before the Commission has changed. In a traditional case in which a domestic company sues a foreign counterfeiter, the public interest is clear: ban the importation. But this type of case is less and less common; only 12% of ITC cases fit the prototypical profile of a domestic plaintiff suing a foreign defendant. 133 Though section 337 was created to keep foreign pirates out of American markets, recent PAE cases have targeted domestic companies almost twice as often as foreign ones (209 times versus 123 times, respectively). 134 Cases brought against "knockoffs" are also comparatively rare-58% of cases were brought against public companies, which are, for reasons of reputation and brand, unlikely to fit the "counterfeiter" category. 135 More cases also now fit the PAE profile. 136 In addition, reversing the traditional roles, foreign patent holders have sought to enjoin domestic companies from importation. In 2011, Beacon Navigation GmbH, a Swiss patent-holding company with few U.S. employees and no products, research, or development related to the accused product (it had purchased patents from another party), 137 sued all major carmakers for their use of GPS navigation systems. 138 That same year, MOSAID Technologies Inc., a Canadian PAE with a shell U.S. operation, brought an ITC action against American technology companies accusing infringement of patents it bought from a bankrupt Israeli startup. 139 In the wake of eBay and various changes to the ITC statute and case law, PAEs are flocking to the ITC, both because of the relaxed domestic industry requirement 140 and because courts are no longer a S. REP. NO. 93-1298 NO. 93- , at 197 (1974 . sure bet for injunctions. 141 PAEs disproportionately bring cases involving complex, multicomponent technologies. 142 As a result, the balance of public interest factors is different today than it traditionally has been. First, one of the factors that the Commission has always considered important-whether another company will fill the gap created by exclusion-is less likely to be satisfied when the complainant doesn't practice the patent. That is especially true when the patentee complains against a host of companies at once, as is often the case in PAE actions. 143 If the patentee claims that the entire industry infringes, all producers will be subject to the exclusion order, and thus no company will be available to fill market demand. 144 Second, both competitive conditions and consumers are affected to a greater degree by the grant of exclusion orders in complex, multicomponent cases than in traditional counterfeiter cases. Exclusion orders affect not just the supply of the infringing feature but also the price and supply of noninfringing features and functionalities, the customers and third parties who rely on these noninfringing features, and-through the mechanism of holdup-the research and development activities of companies that make the noninfringing components. 145 Patent holdup was not a feature of most ITC actions until recently because PAEs didn't sue entire industries and suits didn't usually involve complex, multicomponent products. 146 The changed circumstances permit the ITC to take a different approach.
Recent The issue is more complex when the patentee sues an entire industry but settles by licensing its patent to some parties before trial. In that case, some parties will be able to sell licensed products even if an exclusion order issues against the remaining defendants. But saying that whether a patentee can exclude defendants should depend on whether other defendants choose to go to trial seems odd. District courts after eBay have been unwilling to view nonexclusive licenses granted in settlement of patent disputes as evidence of irreparable injury justifying injunctive relief. attention from Congress 147 and other agencies and, as a result, is more cognizant of the context of its actions. In 2011, the ITC incorporated public interest considerations into its decision not to deny, but instead to delay the start of, an exclusion order in a case involving smartphones. 148 Around that time, the ITC changed its rules to allow an administrative law judge, under Commission order, to take evidence on the public interest at the outset of a case rather than waiting until the end. 149 The information gathered through this process could be used to identify likely remedies earlier in the proceedings, leading to more efficient resolution of cases.
We applaud this new-found flexibility. In the next Part, we offer specific suggestions for how the Commission could update the public interest considerations for the new, post-eBay world.
III. TAILORING, BONDING, AND PAUSING IN THE PUBLIC INTEREST
Remedies in the ITC might seem to be an all-or-nothing affair: the ITC can't award damages; it can only exclude products. 150 As a result, even judges and Commissioners who believe an exclusion order is not in the public interest might hesitate to apply the public interest standard to deny relief for fear that the patentee will win its case but receive no remedy at all. That fear has always been somewhat overstated; patentees can file suit in district court in parallel with the ITC (and do so two-thirds of the time 151 ) and may be entitled to an award of damages in court even if neither the ITC nor the court enjoins the sale of the defendant's product. 152 But that may be cold 
While the ITC's remedies seem limited, we think that the Commission has more flexibility than previously recognized. Historically, the ITC has demonstrated flexibility at several points by restricting the relief given to patentees. In 1981, the Commission created a limited exclusion order to supplement the remedy of a general order as "a limitation on the relief afforded a prevailing complainant." 153 It did so while determining the proper scope of an injunction, even though "Congress ha[d] never specifically authorized the Commission to issue limited exclusion orders as the final remedy in a section 337 investigation." 154 In Certain Erasable Programmable Read-Only Memories, Components Thereof, Products Containing Such Memories, and Processes for Making Such Memories (EPROMs), the Commission devised a special nine-fac- (Fed. Cir. 1996 ). Yet, in practice, the district courts are expected to reach a similar result on the same claims and explain and distinguish the ITC decision if they don't.
The timing of claims may affect the nature of the remedies. The ITC has held that it has no power to grant an exclusion order if a district court has already awarded an ongoing royalty on the same patent; the ongoing royalty serves as a license. Certain Video Displays and Products Using and Containing Same, Inv. No. 337-TA-828, 2012 ITC LEXIS 1884, at *21-27 (Aug. 1, 2012) (Final) (Order No. 9). But because district court cases must be stayed pending ITC actions, it is rare that the ITC action comes after a district court ruling. [T]he limited exclusion order is itself a limitation on the relief afforded a prevailing complainant, created by the Commission without specific authority in the statute. Congress has never specifically authorized the Commission to issue limited exclusion orders as the final remedy in a section 337 investigation, although it has specifically authorized them when directed at defaulting respondents. Nevertheless, the Commission has been issuing limited exclusion orders since 1981. In light of the extensive attention devoted to section 337 in the past two years, resulting in the amendments effected by the OTCA, we believe it is reasonable to infer Congressional acquiescence in the Commission's practice of issuing limited exclusion orders from Congress' silence on the matter. This is particularly so, since with respect to remedy matters, Congress noted the Commission's belief that it was precluded from issuing both exclusion and cease and desist orders with respect to the same unfair act, and provided specific authority for the Commission to do so, presumably in order to expand the extent of relief available to a prevailing complainant. Had Congress objected to the issuance of limited rather than general exclusion orders as insufficient relief, it would presumably have acted to limit the Commission's authority to issue such orders. Id.
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Id. In general, an administrative agency's latitude to craft appropriate remedies, while not unlimited, is broad. See Jacob Siegel Co. v. FTC, 327 U.S. 608, 613 (1946) ("[T]he courts will not interfere except where the remedy selected has no reasonable relation to the unlawful practices found to exist.").
tor test to apply when an exclusion order implicated so-called "downstream products"-products that incorporated the infringing component. 155 This test reflects, in large part, a concern about the proportionality of the ITC remedy to the "wrong" of patent infringement as reflected in Factor 1 ("the value of the infringing articles compared to the value of the downstream products in which they are incorporated"), Factor 3 ("the incremental value to the complainant of the exclusion of downstream products"), Factor 4 ("the incremental detriment to respondents" of exclusion of such products), and Factor 5 ("the burdens imposed on third parties resulting from exclusion of downstream products"). 156 When the value of the invention is small compared to the value of the enjoined article that incorporates the invention downstream, the ITC has paused to consider whether the patentee deserves an injunction and if so, what type of injunction is appropriate. 157 Although the nine-factor test has arguably diminished in importance with the Federal Circuit's decision in Kyocera Wireless Corp. v. International Trade Commission, 158 the concerns about undue interference with the market that prompted it endure. High-tech component cases are now the norm at the ITC: 86% of ITC cases filed by NPEs between 2005 and 2011 were in high-tech sectors. 159 In this Part, we suggest some ways in which the ITC can use its discretion to (1) "the value of the infringing articles compared to the value of the downstream products in which they are incorporated"; (2) "the identity of the manufacturer of the downstream products" (i.e., whether it can be determined that the downstream products are manufactured by the respondent or by a third party); (3) "the incremental value to the complainant of the exclusion of downstream products"; (4) "the incremental detriment to respondents" of exclusion of such products; (5) "the burdens imposed on third parties resulting from exclusion of downstream products"; (6) "the availability of alternative downstream products which do not contain the infringing articles"; (7) "the likelihood that imported downstream products actually contain the infringing articles and are thereby subject to exclusion"; (8) "the opportunity for evasion of an exclusion order which does not include downstream products"; and (9) "the enforceability of an order by Customs, etc." Id. at 125.
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Id.
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See, e.g., id. at 127. 
Much of the ITC's potential flexibility derives from 19 U.S.C. § 1337, which gives the Commission broad discretion to fashion an appropriate remedy. 160 Additionally, the Federal Circuit is largely deferential to the ITC's remedy determinations, reversing them only when they are "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law." 161 This standard of review is less stringent than the one that applies to the ITC's substantive patent law determinations. 162 The structure of the ITC's process also provides some flexibility. Once the Commission finds a violation, it is entitled to enter an exclusion order keeping infringing products out of the market. 163 In some circumstances, the Commission holds a separate hearing after a liability finding to determine whether and what particular form of injunctive relief is appropriate. 164 Assuming the case warrants an exclusion order (and, as noted above, 165 the Commission essentially always finds that it does), the order is then subject to a sixty-day presidential review period. 166 But the exclusion order goes into effect immediately- 
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See supra Figure 3 . 166 19 U.S.C. § 1337(j)(2) ("If, before the close of the 60-day period beginning on the day after the day on which he receives a copy of such determination, the President, for policy reasons, disapproves such determination and notifies the Commission of his disapproval, then, effective on the date of such notice, such determination and the action taken before the presidential review period-unless the respondent posts a bond adequate to compensate for sales made during the review period. 167 And once the Commission's order is final, the respondent can appeal to the Federal Circuit. 168 This process creates three remedies that are less harsh than simply excluding products but more powerful than simply denying an injunction. First, the ITC can decide what its exclusion order will cover. It can choose-and indeed has chosen 169 -to include certain products and exclude others in its orders. Second, the ITC can decide when it will implement its exclusion order. It doesn't have to choose between immediately enjoining the product or doing nothing; it can delay the order or apply it only prospectively. Finally, the ITC can use its statutory authority to set a bond to permit continued importation during the review period but condition that importation on the payment of money. Small tweaks to these aspects of how the ITC awards injunctions can potentially yield big benefits to the public interest, as we explain below.
A. Grandfathering and Tailoring Injunction Scope
The statute directs the Commission to exclude infringing articles unless public interest concerns dictate otherwise. 170 Read with an eye toward tailoring, the provision essentially requires the Commission to fashion its exclusion orders so that they will pass public interest muster. An exclusion order tells a company to stop importing its product, 171 but the ITC can soften the harshness of this remedy by grandfathering in existing models or units. When the product remains available in some form and the exclusion order applies only to under subsection (d), (e), (f), (g), or (i) of this section with respect thereto shall have no force or effect.").
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Id. § 1337(e)(1) ("The Commission shall notify the Secretary of the Treasury of its action under this subsection directing such exclusion from entry, and upon receipt of such notice, the Secretary shall, through the proper officers, refuse such entry, except that such articles shall be entitled to entry under bond prescribed by the Secretary in an amount determined by the Commission to be sufficient to protect the complainant from any injury. If the Commission later determines that the respondent has violated the provisions of this section, the bond may be forfeited to the complainant."); id. § 1337(j)(3) ("[A]rticles directed to be excluded from entry under subsection (d) of this section or subject to a cease and desist order under subsection (f) of this section shall, until such determination becomes final, be entitled to entry under bond prescribed by the Secretary in an amount determined by the Commission to be sufficient to protect the complainant from any injury. If the determination becomes final, the bond may be forfeited to the complainant. The Commission shall prescribe the terms and conditions under which bonds may be forfeited under this paragraph."). future versions or units of the product, consumers and competition are less likely to suffer.
The ITC has engaged in this kind of tailoring in response to these types of public interest concerns. In Certain Baseband Processor Chips and Chipsets, Transmitter and Receiver (Radio) Chips, Power Control Chips, and Products Containing Same, Including Cellular Telephone Handsets, the Commission found that the requested full-scale exclusion order was "not permitted in [the] investigation" due to the potential harm to third parties. 172 However, the Commission granted an adjusted exclusion order that grandfathered in existing models of handsets. 173 The grandfathering exemption caused the exclusion order to "adequately address public interest concerns," which allowed the Commission to issue the order. 174 The Commission has tailored exclusion scope in other cases as well. In Personal Data and Mobile Communications Devices, the Commission grandfathered refurbished replacement handsets into its exclusion order, 175 See generally Golden, Injunctions, supra note 28 (discussing the scope of injunctions issued in patent infringement cases).
B. Delay
The Commission may also choose in certain circumstances to delay the implementation of exclusion orders. 179 The Commission normally imposes an exclusion order immediately, though, as noted above, the respondent can effectively stay an injunction for sixty days by posting a bond. 180 The respondent may also be able to obtain a stay of the exclusion order pending appeal to the Federal Circuit. 181 But even if neither occurs, the Commission has the power to delay the implementation of the exclusion order. The ITC could do so in order to give the respondent time to design around the patent or substitute noninfringing products for goods in the pipeline, or to ensure that consumers aren't left without products until the patentee can ramp up production.
Delaying injunctive relief has the potential to significantly ameliorate the holdup problem. As Mark Lemley and Carl Shapiro have shown, holdup is a result of two factors: that an injunction will prevent the sale of noninfringing as well as infringing components in a complex multicomponent product and that roughly three-fourths of litigated patents are either invalid or not infringed. 182 The fact that an injunction will shut down noninfringing matter means that it costs the respondent more than the patent itself is worth. 183 Rather than pay that extra cost in settlement, the respondent will sometimes design 179 Personal Data, Inv. No. 337-TA-710, at 81 (Commission Opinion) ("T-Mobile itself has advised the Commission that a four-month transition period would likely be sufficient . . . . We find T-Mobile's suggestion to be reasonable and within our authority to implement." (citations omitted)). [hereinafter Golden, Patent Trolls] . But that too misses the point; if one patient needs a kidney and another doesn't, it isn't discrimination to give a kidney only to the one who can show need for it. Similarly, granting injunctions only to parties who can prove they will suffer irreparable injury without it isn't discrimination even though it has different effects on different plaintiffs. See around the patent to avoid the effect of an injunction. 184 But because most patent suits lose, most advance design-arounds are wasted effort. 185 The patentee can opportunistically capture the cost of designaround in settlement, even if the patent is likely to be invalid or not infringed. 186 Delaying the onset of an injunction or exclusion order changes the dynamic. As Lemley and Shapiro show, respondents who can count on a delay to allow them to design around the patent don't need to invest in unnecessary design-arounds to avoid the risk of injunction holdup. 187 As a result, they don't need to pay the owners of weak patents premiums to avoid spending on design-arounds. They can design around the patent only if it becomes necessary to do so. Design-arounds take time-not only to devise, test, and implement in the manufacturing process but sometimes also to gain any necessary regulatory approval. A transition period softens the blow of pulling a product from the market. The Federal Circuit acknowledged this in Broadcom Corp. v. Qualcomm Inc., remarking that "sunset provisions mitigate the harm to the public" as a remedy that protects rights "while allowing . . . time to develop noninfringing substitutes." 188 A delay to allow design-around has another benefit as well: it can help distinguish between patents that really are critical and those that aren't. Giving a respondent, say, six months to design around the patent provides a sort of acid test of the claim that the patent is in fact necessary to practice the invention. If the respondent can design around the patent in six months, the invention it embodies arguably wasn't that valuable, and it probably isn't worth holding up the entire product for a patent that was essentially optional. By contrast, if the respondent can't design around the patent and still sell a product economically, the patent really is valuable, and arguably we should worry less about the risk of holdup caused by the exclusion order. And unlike the district courts with their limited Article III jurisdiction, the ITC has the power to issue advisory opinions as to whether a design- around also infringes the patent, 189 a fact that can save a great deal of cost and uncertainty in subsequent litigation. 190 Patentees might object that delaying the injunction is unfair to them because if the respondent can design around the patent, the patentee will receive nothing. But if the design-around costs more than the original product, the parties should be able to settle for the difference in value-which is really the value of the patent in the first place. And if the design-around is easy and just as cheap, the actual value of the patented technology is zero; any payment to the patentee in that case is a windfall.
The ITC has started to recognize the benefits of staying exclusion orders. In Certain Personal Data and Mobile Communications Devices and Related Software, the Commission found that the immediate exclusion of the infringing devices "would not be in the public interest" because of its impact on market competition. 191 A four-month period of exclusion, however, would provide time for replacement handsets to be devised and provided to customers. 192 The Commission tailored its injunction accordingly, explaining that "competitive conditions in the United States do not weigh against the issuance of an exclusion order, but favor providing a transition period." 193 As this case demonstrates, incorporating a delay allows the ITC to award exclusion orders where the public interest might dictate otherwise. And there may be a way to compensate patentees for the value of their technology during the period of stay. This possibility relates to the final area of remedial flexibility at the ITC: monetary relief.
C. Bonds and Penalties
Although the ITC doesn't routinely award stays, it does routinely sanction the continued importation of articles even after they have been found to be infringing. While the ITC can't award damages, 19 U.S.C. § 1337(j)(3) authorizes it to set a bond that the respondent 
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See id.
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Id. at 83.
can post to allow continued importation through the sixty-day presidential review period. 194 The amount of the bond must be "sufficient to protect the complainant from any injury," 195 and it is typically based on the difference in price between complainant's product and the infringing imports. 196 Requiring respondents to post a bond to delay implementation of the exclusion order pending the presidential review period is effectively a payment of an ongoing royalty.
Because the president essentially never reverses an ITC decision, 197 respondents almost always forfeit the bond. They pay an ongoing royalty for the privilege of continuing to sell their products for another sixty days. And if the bond is set correctly, it will mimic the amount of an ongoing royalty in district court, which is the value of the patent based on the number of goods sold. 198 There is no policy reason the ITC shouldn't be allowed to impose a delay longer than sixty days in exchange for payment of a comparably higher bond. The ITC could stay the order pending appeal, for instance, subject to a bond.
The amount of the bond would depend on the equities of the case. In Personal Data and Mobile Communications Devices, where implementation of the exclusion order was delayed by four months, the ITC entered a bond amount of zero, 199 although in other cases it may be more. 200 Combining a delay in the implementation of an exclusion 194 order with a bond compensating the patentee for the value of the invention during the period of delay would allow the ITC to approximate the power a district court has to deny or stay injunctive relief while ordering payment of an ongoing royalty. 201 This combination will often be the best possible remedy, and certainly it is preferable to the other apparent options: patent holdup by an immediate exclusion order or no remedy at all.
Implementing bond periods longer than sixty days may require some creativity, however. Section 1337(j)(3) seems to contemplate that the bond must terminate at the end of the presidential review period, when the Commission's order becomes "final," even though that final order will still be subject to appeal. 202 One possibility is to change this statutory language to give the ITC more flexibility in determining the length of time covered by a bond. Another, simpler possibility is for the ITC to wait to publish its final notice of finding of violation in the Federal Register until after the delay period ends. By making a preliminary holding rather than a published "determination," the ITC may be able to delay the beginning of the sixty-day clock for presidential review. 203 The ITC's authority to assess and impose civil penalties for violations of its orders provides another option for the ITC to provide a monetary component to its remedy, even in spite of its inability to award damages. 204 The ITC has wide latitude in setting penalties, One complication for bonding, both under our proposal and existing practice, arises with the growth of NPEs at the ITC. If the patentee doesn't sell the patented invention, there is no price differential to use as a baseline to measure the value of the patent. But district courts confront valuation problems all the time with the help of economists, and the mechanisms they use for apportionment of the value of complex products may also be used at the ITC to set the amount of a bond in an NPE case.
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The analogy isn't perfect; a bond is presumably set against the possibility of some contingent future event, however unlikely. The power to order payment of a bond might not extend to the power to order the payment of money directly to the complainant with no hope of recovery. But conditioning a bond on something like an appeal will generally achieve the same result. present holdup problems. For example, when companies design interoperable products to work together, switching costs become high once the standards are implemented. 210 In this case, grandfathering in of existing models can ameliorate the harms.
Another issue arises when switching, costly or not, imposes significant harm on customers who cannot get support or service for products already sold; the short-term impact on consumers is high in these cases. 211 Here, either a stay or an exception allowing service and spare parts might help solve these problems. 212 Third, in multicomponent cases, collateral damage to third parties who make noninfringing products may be high because those third parties have already made irreversible investments. Grandfathering can help in some of these cases, but not all; bonding may be the best remedy in this circumstance. 213 Finally, the ITC may wish to consider three other factors in setting remedies: whether the patentee is a PAE, whether the defendant is a willful infringer, and whether the patent is standards-essential. While the statutory public interest factors are party neutral, 214 the pat- 210 See, e.g., Certain Baseband Processor Chips and Chipsets, Transmitter and Receiver (Radio) Chips, Power Control Chips, and Products Containing Same, Including Cellular Telephone Handsets, Inv. No. 337-TA-543, USITC Pub. 4258, at 149 (June 19, 2007) (Final) (Commission Opinion on Remedy, the Public Interest, and Bonding) ("As to competitive conditions in the U.S. economy, exclusion would likely result in some adverse impact on the development of advanced telecommunications technology and on expansion of broadband internet access. These technologies are important in their own right, but they also have significant effects on other economic activity in the United States. Downstream relief would make it more difficult for telecommunications companies to expand 3G cellular telephone services and broadband internet access, and make it more difficult for consumers, including businesses, to access these services."). See Baseband Processor Chips, Inv. No. 337-TA-543, at 153 (Commission Opinion on Remedy, the Public Interest, and Bonding) ("The potential harm to economic actors, in this case including handset manufacturers and telecommunications service providers, is properly part of our EPROMs analysis, and we have indeed fully weighed potential harm to third parties and to legitimate trade in that prior analysis. In fact, under our EPROMs analysis, we found that full downstream relief was not permitted in this investigation due to, among other things, the magnitude of the impact on third parties."); id. at 153-54 (concluding that "a downstream remedy with a grandfathering exception does not raise public interest concerns" because "the relief we propose has a much more limited impact on availability of 3G-capable handsets, and thus a lesser impact on the public interest"). More generally, Greg Sidak has developed a detailed taxonomy for applying the public interest factors to holdup situations. Sidak, Law and Economics, supra note 130, at 60-93, 170-72. entee's status as a PAE can influence the impact of an exclusion order to competition and consumers since it affects the patentee's need for an injunction (a competitive condition) and, when many defendants are sued, the likelihood that consumers will have access to alternative products.
In a similar vein, we believe that the ITC should generally not grant injunctions for standards-essential patents, in particular those that are subject to reasonable and nondiscriminatory (RAND) licensing obligations. The ITC has the power to reject an exclusion order where the respondent is licensed to import the product. 215 Whether or not a RAND commitment to a standard-setting organization is an executable license, 216 competition and consumers would be disserved if patents that were promised to be available for licensing on fair and reasonable terms were the basis of exclusion orders. 217 And if the suit were brought late in the product life cycle, after a standard has been adopted, 218 switching costs to consumers and competitors would likely be higher. The Department of Justice has expressed similar concerns about using such patents to get injunctions, noting that: F/RAND requirements have not prevented significant disputes from arising in connection with the licensing of [standards-essential patents (SEPs)], including actions by patent holders seeking injunctive or exclusionary relief that could alter competitive market outcomes. . . . [T] he division continues to have concerns about the potential inappropriate use of SEPs to disrupt competition . . . . 219 At the same time, companies shouldn't be encouraged to copy and take their chances while infringing based on the absence of injunctive relief. This concern isn't much of a problem in the information technology industries today; the evidence suggests that virtually all defendants in patent cases are innocent infringers, not copiers. But proof of deliberate infringement should incline the Commission to look askance at claims that the defendant needs an opportunity to design around a patent; the intentional infringer presumably has had that opportunity already. 221 In addition to the substantive changes discussed above, we make a procedural suggestion. One downside of increased tailoring of ITC exclusion orders is that it could lead to increased unpredictability as to the remedy, at least in the short term. Currently, summary determination proceedings in the ITC 222 rarely if ever involve issues of remedy. 223 But nothing prevents litigants from bringing such motions. Indeed, the ITC's recent move to allow for earlier briefing on public interest issues seems to support just this possibility. 224 If a case is not one in which an exclusion order is appropriate, all parties benefit from making that clear up front before unnecessarily litigating questions of validity and infringement.
Finally, we suggest that the ITC consult with other government agencies in appropriate cases. 225 On several occasions, the ITC has relied on the policies of other parts of the government to support its decision making. In two out of the three cases in which the ITC declined to award an exclusion order, it relied upon the policies of the President and Congress to explain its position. 226 In Baseband Processor
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Chips, where the ITC custom tailored the injunction it ordered, the Commission cited the public comments of the Federal Emergency Management Agency and the Federal Communications Commission. 227 In the ITC's recent Personal Data and Mobile Communications Devices decision, in which it delayed the start of the exclusion order for four months, the Commission drew from statements of the Department of Justice and President Barack Obama to support its decision making. 228 Historically, there have been few instances of agencies submitting formal comments to ITC investigations, 229 but where a proposed exclusion order poses a danger to the public interest, other agencies can and should weigh in during the ITC review process. 230 CONCLUSION eBay has had the unintended consequence of driving patentees to the ITC in hopes of obtaining an injunction no longer available in the federal district courts. Though eBay's flexible four-factor test doesn't apply at the ITC, the Commission has more power to adjust the remedies it grants than commentators have previously recognized. The ITC should use this power to limit exclusion orders in circumstances in which the patentee can hold up defendants. Delaying implementation of exclusion orders and grandfathering in existing products can avoid holdup problems. Bond and penalty provisions can ensure compensation for patentees who experience ongoing infringement during these transition periods, and a few tweaks to the statutory lan-guage would give the ITC still more freedom to tailor its remedies. The resulting system won't look exactly like eBay, but it will accomplish many of the same ends.
